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Key Property Issues  
Remain Unresolved 
By:  Travis Miller 

 

Florida’s property insurance market con-
tinues to attract significant attention.  
Throughout the current legislative  
session, insurers have worked with legisla-
tors and other interested parties to  
pursue legislative reforms to alleviate mar-
ket conditions that have caused many resi-
dential insurers to lose money even with-
out hurricanes affecting the state over the 
last couple of years.  These efforts have 
resulted in numerous proposals for assist-
ing the market, but unfortunately little 
consensus.  As in years past, it looks like 
these issues won’t be resolved until the last 
day of the session at the end of this 
month. 
 
Streamlining the rate filing process has 
been a priority for the insurance indus-
try.  One proposal would expand the ex-
pedited rate filing process adopted last 
year to include a permissible inflationary 
adjustment each year according to a  
factor adopted by the Office of Insurance 
Regulation.  Separately, both the House 
and Senate are considering the 2010  
version of last year’s so-called “consumer 
choice” bill.  These bills would allow in-
surers to charge rates that differ from their 
filed and approved rates as long as they 
meet certain conditions.  Last year’s bill 
would have extended this opportunity 
only to a limited number of large insurers, 
whereas there would be no size restriction 
in this year’s version.  This year’s pro-
posal, however, would limit the percent-
age rate increases that insurers could im-
plement to 5% in the first year, 10% in the 
second year, and 15% thereafter.   Despite 
this effort to make the proposal more 

palatable, Governor Crist continues to say 
that he will veto any legislation that de-
regulates rates. 

 
Another important issue relates to depre-
ciation holdback on claims settlements. 
After the storms of 2004 and 2005, the 
legislature mandated that insurers issuing 
replacement cost policies pay the full re-
placement cost on claims settlements with-
out holdback for depreciation.  Unfortu-
nately, this has opened the door for 
fraudulent and inflated claims.  Insurers 
have pointed out the public policy pur-
pose behind depreciation holdbacks, and 
the legislature appears to be favoring re-
forms that will alleviate recent problems. 
Current proposals would call for an in-
surer to pay the actual cash value on a 
dwelling loss, with the remaining amount 
of the covered loss being paid as repairs 
are made by a contractor pursuant to a 
contract with the insured.  For contents 
losses, the insurer would be required to 
pay a specified percentage of the replace-
ment cost, such as 50%, up front so the 
insured may begin replacing property.  
The insurer then would release the  
remaining payments as the insured  
submits receipts for replaced property. 
 
As of this writing, insurers, the Office of 
Insurance Regulation and other parties 
continue to discuss a proposal that would 
require insurers in certain circumstances 
to provide information about affiliates’ 
financial affairs.  For example, one pro-
posal would require the affiliate disclo-
sures as part of a company action level 
Risk Based Capital event. 
 
To monitor the development of key bills 
in the current legislative session, please 
visit our website at www.radeylaw.com. 

 

Next Month... 

Check out our always popular  
Annual Legislative Issue coming out 
next month at the conclusion of the 
2010 Florida Legislative Session.  
We will provide a summary of the 
major insurance related bills that 
passed.  And check out the annual 
“thumbs down” of those bills that did 
not make the cut. 
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GET TO KNOW… 
By Karen Asher-Cohen 
 

AL WILLIS – Al is the Director of Life and 
Health Financial Oversight at the Florida 

Office of Insurance Regulation.  Al received his B.S. in Ac-
counting at FSU.  Before joining the (then) Department of 
Insurance in 1987, Al worked for IGA Stores with his 
brother, at the Florida Board of Regents in Finance and Ac-
counting, and at the Department of Environmental Protection 
as their Bureau Chief of Finance and Accounting.  Al’s first 
job at the Department was in the Bureau of Allied Lines, 
which later became the Bureau of Specialty Product Admini-
stration.  Al became the Bureau Chief in the mid-90’s, a posi-
tion he held until he assumed his current role.  Ironically, 
larger portions of the Bureau of Specialty Product Administra-
tion have now been absorbed by the Bureau of Life and 
Health Financial Oversight.  It seems like Al cannot escape 
those specialty products! 

Recently, I sat down with Al and asked him the following 
questions. 

1.  WHAT’S THE BEST PART OF YOUR JOB? 

The people here are the best.  There are never any turf wars 
here.  Everyone works very hard to do their best.  And Mary 
Beth [Senkewicz] is the greatest person to work for. 

2. WHAT’S THE WORST PART OF YOUR JOB? 

The hardest part of my job is dealing with all the changes that 
occur.  It’s hard to adapt to all the changes that come each 
year with all the new statutes. 

3.  WHAT DO YOU THINK WILL BE THE RESULT 
OF THE MERGER OF THE TWO BUREAUS? 

We will pick up the viatical companies, CCRC’s (continuing 
care retirement communities), TPA’s, and other life-related 
products.  We hope to utilize our resources as best we can, 

and we will be looking for ways to do things quicker, and 
streamline our processes.  I think the new organizational plan 
will also be better for the field staff. 

4. WHAT ARE THE BIGGEST CHALLENGES  
FACING THE OIR THESE DAYS? 

The biggest challenge, of course, is the upcoming changes as a 
result of the new federal health care law.  Who knows what 
will happen?  It’s possible that a number of currently regu-
lated entities will cease to exist, such as PLHSO’s (prepaid 
limited health service organizations) and DMPO’s (discount 
medical plan organizations). We have already started holding 
brainstorming sessions to identify the changes that will be re-
quired to the statutes and rules, and we’ll continue to have 
them.  We’ll look at the impact on our health insurance com-
panies and other regulated entities.  This is going to be a lot of 
work for state regulators.   
 
5.  HOW HAS INSURANCE REGULATION CHANGED 
SINCE YOU FIRST CAME TO THE DEPARTMENT? 

I think things have gotten much tougher.  When I first started 
regulating, we had more of a dialogue with companies.  It is 
more difficult to regulate now, with limited resources, and 
more and more rules and laws.  Also, more products have 
entered the market, solvency concerns have changed, annui-
ties have become more complex and require a great deal of 
attention, and viatical companies have completely changed 
this business. 

6.  HOW DO YOU GET AWAY FROM ALL THIS? 

I go home.  I like to walk, go fishing, and most of all, play with 
my grandchildren. 

Karen Asher-Cohen brings a unique perspective to our Insurance 
and Litigation teams, having been the Director of Insurer Services 
and Deputy General Counsel at the (then) Florida Department of 
Insurance.  Karen has over 25 years of experience as a Florida 
lawyer, in areas such as insurance regulatory law and complex 
litigation, including the defense of class action lawsuits. 

Dan Sumner Joins Citizens as General 
Counsel 
By Karen Asher-Cohen 
 
At its meeting on March 18, 2010, the Board of Governors of 
Citizens Property Insurance Corporation approved the selection 
of Dan Sumner as General Counsel and Senior Vice President of 
Legal Services for Citizens.  Mr. Sumner will join Citizens on May 
3, 2010.  His office will be in the corporate offices in  
Tallahassee.   Dan will be leaving the Department of Financial 

Services, where he currently serves as the Deputy Chief of Staff 
for the CFO and DFS.  Dan has served the people of Florida 
since 1979, at the (then) Florida Department of Insurance and at 
DFS.  He has served as General Counsel to former Commis-
sioner Bill Nelson and CFO Alex Sink.  In August, 2009, CFO 
Sink honored Dan for his many years of public service with the 
creation of the Daniel Y. Sumner Fellowship in Law and Public 
Policy. 
 
We wish Dan the best of luck in his new position! 
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OIR Proposes Changes to Model Audit Rule 
By:  David Yon 

 

The OIR has announced a notice of proposed rulemaking for 
Rule 69O-137.002, Model Audit Rule.  If requested a hearing will 
be held on April 23, 2010. 
 
Below are some highlights of the rule, which attempts to match 
Florida’s rule with the NAIC model.   
 
1.  The rule expressly requires: (a) Communication of Internal 
Control Related Matters in an audit and (b) a Management Re-
port of Internal Control over Financial Reporting in certain 
cases.   
 
2.  A definition of “audit committee” has been added, which 
states “a committee established by the board of directors of an 
entity for the purpose of overseeing the accounting and financial 
reporting processes of an insurer...and audits of financial state-
ments….”  The audit committee is defined so that an “audit com-
mittee of any entity that controls a Group of insurers may be 
deemed to be the Audit committee for one or more of these con-
trolled insurers solely for the purposes of this regulation at the 
election of the controlling person.”  Paragraph (14)(e) provides a 
process for this election.  Paragraph (14) also sets out require-
ments for the Audit Committee.  Subparagraph (c) of 14 defines 
“independent” for audit committee membership purposes.   The 
rule also states there are no “minimum requirements” for the 
number of independent committee members for companies with 
less than $300,000 in premium (with a few exceptions).  Above 
$300,000 the rule requires a majority to be independent.    

 
3.  A new section (7)(a)2 states that OIR will not recognize as 
qualified to complete an independent audit any person or firm 
which has entered into an “agreement of indemnity or release 
from liability” with respect to the audit.  Indemnification is de-
fined as “an agreement…or release of liability where the intent or 
effect is to shift or limit in any manner the potential liability of the 
person or firm for failure to adhere to applicable auditing or pro-
fessional standards, whether or not resulting in part from knowing 
of other misrepresentations made by the insurer or its representa-
tives.”   
 
4.  The lead or coordinating partner in an audit may not serve in 
that role for more than 5 (was 7) consecutive years.  There are 
exceptions.   
 
5.  Auditors cannot be considered independent if they provide 

any of a list of “non-audit” services to the insurer.  (See (7)
(g)).  An insurer with less than $100,000,000 in premium can 
request an exemption from this requirement.  There is also a 
provision proposed to adopt three “principles of independ-
ence”  for auditors - “the accountant cannot function in the role of 
management, cannot audit his own work, and cannot serve in an 
advocacy role for the insurer.”  For services which are “non-audit” 
services not limited by (g) (e.g. tax work) the auditor must have 
approval from the Audit Committee to perform such services.  
The rule requires all services to be approved by the audit commit-
tee. 
 
6.  The independent auditor must obtain “an understanding of 
internal control sufficient to plan the audit” and to be in accor-
dance with AU section 319, Consideration of Internal Control in 
a Financial Statement Audit. 
 
7.  The requirement (section 11) that the independent auditor 
furnish the Office with a written report describing deficiencies in 
the insurer’s internal control structure has been revised.  The 
“report” is now called a communication and is due within sixty 
days after the audit is filed.   
 
8.  The rule specifically prohibits an officer or director of an in-
surer from making or causing to be made a materially false or 
misleading statement to an accountant in connection with an audit 
or from omitting to state or cause another person to omit to state, 
“any material fact necessary in order to make statements made, in 
light of the circumstances under which the statements were made, 
not misleading to an accountant in connection with any au-
dit…”  The rule also forbids officers or directors or any person 
acting under their direction from taking any action to “coerce, 
manipulate, mislead or fraudulently influence any accountant…
performing an audit.” 
 
9.  Finally, section 16 entitled “Management’s Report of Internal 
Control over Financial Reporting” has been added.  It requires 
companies with premium over $500,000,000, and those OIR 
designates, to file and which have an “RBC level event, or meets 
any or more of the standards of an insurer deemed to be in haz-
ardous financial condition…”  

 
David Yon has practiced primarily in the area of insurance, 
administrative, regulatory, and business law for over twenty-five 
years.  He has represented many of the major insurance writers 
in the country, as well as small start up companies in the Florida 
marketplace. 
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Usual and Customary 
By:  Donna Blanton 

 

In a case that could have far-reaching implications for both health care providers and  health maintenance organizations (“HMOs”), 
Florida’s First District Court of Appeal has ruled that “usual and customary provider charges” in the context of emergency medical ser-
vices means “fair market value of the services provided.”  See Baker County Medical Services, Inc. v. Aetna Health Management, LLC, 
Case No. 1D08-0067 (February 24, 2010). 
 
The decision represents a setback to hospitals and other health care providers who have long maintained that “usual and customary 
provider charges” as used in section 641.513(5), Florida Statutes, means the maximum amount that the provider charges when no nego-
tiated contract is in place. This is the amount normally charged to individuals paying for their own emergency medical services or to 
indigent patients. Many hospitals have charged this maximum amount to HMOs that do not have negotiated contacts with the hospitals 
when the HMO’s subscribers are treated for emergency services. 
 
Many HMOs, in turn, have refused to pay this maximum amount, and have instead created their own formulas for determining “usual 
and customary provider charges,” such as the Medicare rate plus 20 percent. These varying interpretations of “usual and customary 
provider charges” have led to a number of lawsuits around the state, none of which had shed light on the meaning of the phrase until 
the First District Court of Appeal’s decision. 
 
At the heart of the dispute is the language of section 641.513(5), which governs reimbursement to hospitals and other entities providing 
emergency medical services to patients who subscribe to an HMO that does not have a contract with the hospital.  The statute provides 
that reimbursement shall be the lesser of “(a) the provider’s charges; (b) the usual and customary provider charges for similar services in 
the community where the services were provided; or (c) the charge mutually agreed to by the health maintenance organization and the 
provider within 60 days of the submittal of the claim.” The statute does not define “usual and customary provider charges” or otherwise 
provide guidance on its interpretation. 
 
The court found that, in the context of the statute, “what is called for is the fair market value of the services provided.  Fair market value 
is the price that a willing buyer will pay and a willing seller will accept in an arm’s length transaction.”  In determining the fair market 
value of the services, the court reasoned that it is appropriate to consider the amounts billed and the amounts accepted by a provider 
from a variety of sources, such as pursuant to contracts with insurers and with other HMOs, workers’ compensation payments, private 
pay patients and charity care. However, the court carved out a significant exception by ruling that Medicare and Medicaid payments to 
hospitals cannot be considered, reasoning that “the reimbursement rates for Medicare and Medicaid are set by government agencies 
and cannot be said to be ‘arm’s-length.’” 
 
Following release of the decision, a representative of the Florida Hospital Association told news organizations that the ruling could lead 
to “hundreds if not thousands of lawsuits” and would be an administrative nightmare for hospitals. See Christine Jordan Sexton, ‘Fair 
Market’ ruling chills hospitals, Health News Florida, February 26, 2010.   A representative of one of the HMOs involved in the case 
called the decision “a tremendous victory for consumers in Florida.”  Id.  The court denied requests for rehearing and clarification of 
the opinion on April 7, 2010. 

Donna Blanton practices in the areas of Florida administrative law and 
appellate advocacy, with an emphasis on cases involving public procure-
ment, insurance regulation, energy, telecommunications and public 
utility law, professional licensing and discipline, and affordable housing. 
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Appellate Updates 
By:  Tom Crabb 

 

Rental Car Used By Unauthorized Driver Is Not 
A “Temporary Substitute Auto” Under Policy 

 
An insured was covered under an auto policy containing a com-
mon “temporary substitute auto” provision which extended cov-
erage to a vehicle “temporarily used with the permission of the 
owner  . . .”  The insured rented a car under a rental contract 
that prohibited its use by any driver not authorized by the car 
rental company.  Use by an unauthorized driver automatically 
terminated the rental.  With the knowledge of the insured/
renter, an unauthorized person drove and wrecked the car, injur-
ing several people.  The insurer sued for a declaration that there 
was no coverage.  The trial court concluded that because the 
insured was using the car with the rental company’s permission, 
the rental qualified as a “temporary substitute auto” and thus 
there was coverage.  The First District Court of Appeal reversed, 
holding that when the car was driven by the unauthorized driver, 
the rental to the insured automatically terminated.  When the 
rental terminated, so did the insured’s “permission” to use the 
rental car.  Accordingly, the “temporary substitute auto” provi-
sion was not satisfied and there was thus no coverage under the 
policy.  GEICO v. Shazier et al., Case No. 1D09-2595, 35 Fla. L. 
Weekly D539A (Fla. 1st DCA 2010). 

 

Handling Lab Reports Is A “Professional Service” 
Excluded Under Physician’s GL Policy 

 

The estate of a deceased patient brought suit as assignee of a 
physician’s professional association and the physician’s employee 
against the physician’s liability insurer, alleging breach of the 
duties to defend and indemnify.  The trial court denied coverage 
and the case was appealed.  On appeal, the court found that the 
professional services exclusion of the business owner’s policy 
excluded coverage for services performed by the physician’s em-
ployee in filing, and making the physician aware of, lab re-
ports.  The court stated that the policy clearly excludes medical 
services, and the employee’s duties (opening the mail and attach-
ing a lab report to the patient’s file) were an intricate part of the 
medical services provided by the doctor.  In addition, despite the 
ultimate determination that coverage was excluded under the 
terms of the policy, the court found that the insurer had a duty to 
defend the action because the duty to defend is determined 
solely by the allegations in the complaint, which must set forth 

facts that bring the case within the coverage of the policy.  In this 
case, the allegations in the complaint squarely fell within the pol-
icy’s duty to defend.  It was only after the facts were fleshed out 
in discovery that the duty to indemnify was found not to exist.  
Estate of Tinervin v. Nationwide Mutual Ins. Co., 34 Fla. L. 
Weekly D2439 (Fla. 4th DCA 2009). 

 

No “Grace Upon Grace” For Auto Policy Due To 
Being Cancelled On A Sunday 

 

An insured had auto coverage under a policy containing a grace 
period which allowed the insured to avoid cancellation of his 
policy for nonpayment of premium if he made payment by the 
last day of the grace period.  The insured’s grace period ended 
on a Sunday but his payment to the insurer was not credited to 
the insurer’s bank account until the following day.  In a coverage 
dispute that turned on whether the payment was timely, the trial 
court applied the Florida Rule of Civil Procedure that extends to 
the next business day statutory time periods that call for an act to 
be performed on a weekend.  Thus because the payment was 
credited to the insurer’s account on the following day, Monday, 
the trial court concluded the payment was timely and that there-
fore there was coverage.  The First District Court of Appeal dis-
agreed, holding that it was improper for the trial court to extend 
the grace period, which was provided by the insurance contract, 
by use of a rule of civil procedure that applies to statutory time 
periods.  The grace period was not a statutory time period and 
therefore the rule did not apply.  Accordingly, the trial court 
improperly “stacked grace upon grace” by extending the grace 
period until the next business day.  Luckily for this insured, how-
ever, the First District found other grounds to affirm the trial 
court’s finding that there was coverage.  Because the insurer’s 
bank received the insured’s electronic payment file before the 
grace period had expired, even though it was not actually cred-
ited to the insurer’s account until the following day, the Court 
held that the payment was timely.  Nationwide Mutual Fire In-
surance Company v. Smith, Case No. 1D08-4761, 35 Fla. L. 
Weekly D419a (Fla. 1st DCA 2010). 

Associate Tom Crabb practices insurance regulatory law as 
well as insurance-related commercial litigation and corporate 
law.   His recent experience includes preparing companies 
for risk-focused financial examinations, company and  
producer licensure issues, and viatical settlement law.  
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Florida Supreme Court Hears  
Argument in Chalfonte 
by Elizabeth McArthur 

 

In an important case for the insurance industry, the Florida 
Supreme Court heard oral argument on March 4, 2010, in 
QBE Insurance Corp. v. Chalfonte Condominium Apartment 
Ass’n., Case No. SC09-441 (“Chalfonte”).  The primary issue in 
this case, arriving at the Court by way of certified questions 
from the United States Court of Appeals for the Eleventh Cir-
cuit, is whether an insured has a common law right of action 
against an insurer for breach of an implied covenant of good 
faith and fair dealing based on the insurer’s failure to investigate 
and assess the insured’s claim within a reasonable period of 
time, separate and apart from the statutory cause of action af-
forded by section 624.155, Florida Statutes.  Four other ques-
tions certified by the Eleventh Circuit were: 

• If Florida law recognizes such a claim, is that claim subject 
to the same bifurcation requirement applicable to a bad faith 
claim under section 624.155? 

• May an insured bring a claim against an insurer for failure 
to comply with the language and type-size requirements for pol-
icy notice of separate hurricane deductibles and coinsurance 
applicable to hurricane losses under section 627.701(4)(a), Flor-
ida Statutes? 

• Does a noncompliant hurricane deductible policy notice 
render the deductible void and unenforceable? 

• Does language in an insurance policy mandating payment 
of benefits upon “entry of a final judgment” require an insurer 
to pay its insured upon entry of judgment at the trial level? 

Chalfonte Condominium Apartment Ass’n. v. QBE Insurance 
Corp., 561 F.3d 1267, 1274-75 (11th Cir. 2009) 
 
In a forty-five minute lively oral argument, four of the Florida 
Supreme Court’s seven justices actively engaged in questioning.  
On the main issue, the Court’s questions probed whether its 
prior cases reflected that there was no common law action for 
breach of implied covenant of good faith and fair dealing in a 
first-party insurance case, unlike in a third-party case, and 
whether that was why section 624.155 was created – to fill that 
void to the extent provided in the statute.  The insured argued 
that a bad faith claim under the statute was different from an 
action for breach of an implied covenant of good faith and fair 
dealing, but at least several justices rejected that argument, one 
calling the distinction “disingenuous.”  Indeed, even though an 
action under section 624.155 is commonly referred to as a “bad 
faith claim,” the actual language used in the statute is “Not at-
tempting in good faith to settle claims when, under all the cir-
cumstances, [the insurer] could and should have done so, had it 
acted fairly and honestly …”  § 624.155(1(b)1., Fla. Stat. (2009).  
Other questions by the Court focused on whether the damages 
available in a common law action were the same as in a statu-
tory action, and on this point, the insured conceded the dam-
ages were essentially the same. 

 
Questions or comments about this report are welcome, and can 
be directed to emcarthur@radeylaw.com. 

  
Elizabeth McArthur is Board Certified as an expert in State and Federal 
Government and Administrative Practice, with over twenty-five years of 
experience representing clients in administrative regulatory, litigation, and 
appellate matters, primarily involving governmental agencies and often 
involving health care or insurance regulation. 

OIR Addresses Catastrophe Reinsurance in Informational Memorandum 
By:  David Yon 

OIR has issued an informational memo OIR-10-01M notifying property insurers of a modified approach to the OIR’s requirements for 
minimum reinsurance coverage for catastrophe reinsurance.  The memo states: “This year the Office of Insurance Regulation (Office) 
will be looking at the totality of the catastrophe risk from multiple storms and ultimately the insurer’s ability to pay its claims. The Of-
fice is not requiring any specific level of catastrophe reinsurance such as the 1 in 100 year probable maximum loss level. Rather, the 
Office will look at the entire spectrum of catastrophe risk for each insurer recognizing it is equally important to protect the surplus of 
the insurer from multiple storms of a smaller magnitude.”  The memo does not identify what replaces this past test but does say the 
“amount of risk retained by the property insurer should be such that the insurer will be solvent whether a large storm impacts Florida 
or multiple smaller storms impact Florida.”  The memo does identify one numerical test however, when it states: “property insurers 
need to retain some of the catastrophe risk but should limit retention of risk per storm that exceeds approximately half of the surplus 
above the legally required minimum.”  Finally, the memo does encourage the use of alternative risk transfer mechanisms especially for 
addressing multiple storm scenarios.   Look for a follow-up from OIR expanding on this Memorandum. 
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Citizens Issues $2.4 Billion In Pre-
Event Bonds 
By:  Tom Crabb 

 

As a “financial bridge to its ultimate claims paying resources,” 
Citizens Property Insurance Corporation sold $2.4 billion in 
bonds as pre-event funding for the 2010 hurricane season.   
Citizens is Florida’s property and casualty residual market and its 
largest insurer, with just over one million policies currently in 
force.  There are currently about 600,000 multiple peril policies 
on primarily inland properties in the Citizens personal lines ac-
count (PLA) and commercial lines account (CLA) and approxi-
mately 400,000 policies in the Citizens high risk account (HRA), 
which are typically wind-only policies issued on property in 
coastal areas.  In a presentation to investors, Citizens said that its 
PLA and CLA accounts have no need for external liquidity for 
the first time in its history.  After several years of no significant 
storm activity, Citizens’ liquid resources for its high risk account 
exceed $3 billion and its cash and investments together exceed 
$4.9 billion.  Its total claims paying ability for the 2010 season, 
before the issuance of these bonds and not counting its assess-
ment ability or Cat Fund proceeds, is $5.6 billion.  By compari-
son, its 1 in 100 year probable maximum loss as of September 
30, 2009 was $13.571 billion in the high risk account. 

In its proposal to investors, Citizens stated that its creditworthi-
ness is shown in part by its revenue from premiums, Cat Fund 
reimbursements, and its ability to assess a Florida policyholder 
premium base that currently exceeds $34 billion.  As an aside, 
the proposal also noted that a storm to the high risk account’s 
1:100 year PML would result in an emergency assessment of 
1.3% per year for 30 years.  Citizens also points to the fact that its 
three year rate freeze ended in 2009 and that there has been 
“demonstrated support for higher rates” in the Florida political 
atmosphere.  The bonds, known as High Risk Account Senior 
Secured Bonds, Series 2010A, were offered as both fixed rate 
bonds and floating rate notes in maturities ranging from 1 to 7 
years.  The bonds were issued on April 6 at interest rates ranging 
from 1.284 to 4.43%.   
 

James R. Malone, Chairman of the Citizens Board of Governors 
said, “Due in part to this bond issue, Citizens will have adequate 
liquidity resources to handle the upcoming storm season and 
meet its obligation to policyholders.  The success of Citizens in 
closing this bond sale is not only indicative that capital markets 
are coming back, but also of Citizens’ ability to access capital at 
extremely favorable rates.” 

FSU Storm Center Identifies Problems 
with Mitigation Discounts 
By:  Travis Miller 

 

Following the earlier report of the Florida Commission on  
Hurricane Loss Projection Methodology, the catastrophe risk 
management center associated with the Florida State University 
College of Business has prepared its own review of Florida’s 
mitigation discount system.  The report identifies key problems 
with the current windstorm mitigation discount system and its 
implementation. 
 
The report points out that the initial decision to apply the dis-
counts from the “weakest risk” rather than an average risk has 
caused problems.  Among the concerns, policyholders have little 
incentive to actually harden their homes because the incremental 
discounts for doing so are small in relation to the discounts avail-
able simply by submitting the form. 
 
The report also expressed concern with over-application of the 
credits.  For example, the study makes the point that insurers 

shouldn’t be discounting the portion of the premium attributable 
to the net cost of reinsurance if that cost is not going down ac-
cordingly.  In addition, the premium charged to policyholders 
becomes too low when the discounts are applied to portions of 
the rate attributable to fixed expenses, non-hurricane portions of 
the rate that were not considered by ARA, and in ways that over-
lap with BCEGS.   
 
The report concurs with several recommendations presented by 
the modeling commission in its report released earlier this 
year.  These reports, together with a similar report prepared by 
RMS, show a need for reforming the state’s mitigation discount 
process.  Legislative proposals pending in the 2010 session 
would begin to address some of the concerns, but do not specifi-
cally address some of the issues detailed in the recent studies. 

 
Travis Miller practices primarily insurance regulatory law, business 
and transactional law, and administrative law. He regularly assists 
insurance companies and other regulated parties before the Florida 
Office of Insurance Regulation and the Florida Department of Finan-
cial Services. Travis is Board Certified by The Florida Bar in State 
and Federal Administrative and Governmental Practice 
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OIR Releases Fourth  
Report Related to  
Underwriting/Travel 
By:  David Yon 
 

The OIR issued its fourth annual report re-
lated to underwriting life insurance policies 
based on where a person intends to travel. 
Section 626.9541(1)(dd), Florida Statutes, 
enacted in 2006, defines the conditions un-
der which the refusal of life insurance or the 
refusal to continue existing life insurance 
based on past or future lawful travel consti-
tutes an unfair trade practice.  The law re-
quires OIR to report to the President of the 
Senate and the Speaker of the House of  
Representatives on the implementation of 
this paragraph by March 1 of each year. The 
report includes the number of applications 
under which life insurance was denied, con-
tinuance of coverage was refused, or cover-
age was limited based on future travel plans; 
the number of insurers taking such action; 
and the reason for taking each such action.  
Among other things, the report included the 
following statements. 

• On June 3, 2009, the Office filed a 35- 
count Order directing Liberty National 
Life Insurance Company to show cause 
why its Certificate of Authority should 
not be suspended or revoked for viola-
tions of Section 626.9541(1)(dd), Florida 
Statutes [Freedom to Travel], Section 
626.9541(1)(g), Florida Statutes [Unfair 

Discrimination], and Section 626.9541
(1)(x), Florida Statutes [Refusal to  
Insure]. This matter is currently being 
litigated before the Division of Adminis-
trative Hearings. 

• The Office is currently engaged in the 

process of examining 20 (twenty) compa-
nies. The Office has not finalized these 
examinations as of the printing of this 
report. The fieldwork for 16 (sixteen) 
companies has been completed and the 
Office has preliminary findings. Of the 
remaining 4 (four) companies, the  
Office’s examinations have revealed 
several statutory violations. 

• On February 15, 2008, the Office issued 

an order finding that Monumental Life 
Insurance Company had met the condi-
tions for the issuance of a waiver, and 
granted the waiver to permit underwrit-
ing for travel to Iraq and Afghanistan; 
the waiver was limited to two years 
unless otherwise extended. In an order 
issued December 17, 2009 by the Of-
fice, this waiver has been extended two 
years for travel to Iraq and Afghanistan. 
This waiver takes effect upon the expira-
tion of the earlier order (February 15, 
2010), and extends two years (until Feb-
ruary 15, 2012).  It is applicable to all 
companies. 

 


