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Nervous Life  
Settlement Industry 
Contemplates Credit 
Crisis, Increased  
Regulation  
By: Donna Blanton 

 

LAS VEGAS – A varied group of play-
ers in the life settlement industry gath-
ered here late last month to discuss the 
explosion of initiatives to regulate their 
industry and the “global credit tsunami” 
that has dried up investment capital. 
 
Jim Terlizzi, of Peachtree Life Settle-
ments, opened the three-day Life Settle-
ments Conference with a grim picture of 
the challenges the industry faces.  But he 
also advised that the industry, while 
changing, “will remain robust.” 
 
That theme was echoed by others at the 
conference.  “The industry will survive 
the legislative battles and the economic 
meltdown,” said Alan Buerger of  
Coventry. 
 
During 2008, bills were introduced in 24 
states to further regulate life settlements, 
said Stephen Washington of Life Equity.  
During 2009, 17 states (with some over-
lap from 2008) are expected to tackle 
such regulation, he said.  Florida is 
among the states considering possible 
legislation to increase regulation of life 
settlements.  Most of the 2008 bills were 
based on a model act developed by the 
National Conference of Insurance Legis-
lators (“NCOIL”), which is preferred by 
the life settlement industry to a compet-

ing model act developed by the National 
Association of Insurance Commission-
ers (“NAIC”).  Some states adopted or 
considered hybrids of the model acts. 
 
A focus of both models is so-called 
“stranger originated life insurance,” or 
STOLI, which is perceived as violating 
insurable interest statutes.  In the most 
controversial type of STOLI transaction, 
brokers contact high net-worth elderly 
individuals about taking out life insur-
ance policies for the purpose of selling 
them. The individuals are compensated, 
and investors buy the policies and re-
ceive the death benefits when the elderly 
individuals die. The elderly individuals 
often make no premium payments 
themselves. Trusts are sometimes used 
to shield the identities of the actual own-
ers of the policies, which can facilitate 
sales before the expiration of the two-
year contestability period. This type of 
transaction likely violates most insurable 
interest statutes because of the 
“preordained sale” at the time the policy 
is issued, Terlizzi said. 

Cont. on Top of Page 3 

Public Model Becoming 
More Public 
By: Travis Miller 

 

According to Dr. Shahid Hamid of 
Florida International University, an 
Internet site allowing private insur-
ers access to the public hurricane 
loss model should be operational 
by the end of November, 2008. 
Beginning January 1, 2009, insurers 
should be able to use the site to 
upload data and download results 
from the public model for a 
charge.  The OIR has developed an 
administrative rule, based on input 
from FIU, setting forth the fees for 
using the public model. 
 
By having the site operational by 
the end of November, FIU hopes 
insurers will test it and familiarize 
themselves with it before actually 
beginning to use it in January.  The 
Internet site should be completed 
by the end of November, Dr. 
Hamid said, which will allow  
carriers the month of December to 
work with it. 
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From the Chair 
Note:  RTYC shareholder Elizabeth McArthur is serving as Chair of the 
Administrative Law Section of the Florida Bar for 2008-09 and will offer 
insight on Florida Administrative Law from time to time.  Elizabeth and 
David Yon combined on the following news. 
 

The 2008 Florida Legislature amended sections 627.062 and 
627.0612, Florida Statutes, to provide for an expedited review 
process for disputed rate filings and to permit an administrative 
law judge to recommend a modification to a proposed rate in 
addition to an approval or rejection.  Hearings must be held 
within 30 days of receipt of the request for hearing by the Divi-
sion of Administrative Hearings.  Thirty days after a receipt fo 
the transcript, the ALJ must issue an order and the OIR must 
issue its order within 30 days of that time. 

 

 

 

 
 
 
At the recent Pat Dore Administrative Law Conference, DOAH 
Chief Judge Robert Cohen provided some helpful information.  
He advised that OIR’s legal office had made it clear that DOAH 
should expect OIR to comply with the expedited time frames 
mandated by 2008 legislation for formal administrative hearings 
on filings submitted under s. 627.062, Florida Statutes.  OIR 
advised that waivers would be rare.  DOAH has been asked to 
appoint these cases to ALJs whose calendars will allow for adher-
ence to the expedited schedule.  So for planning purposes, the 
safe assumption is that these cases really will be moving forward 
on a very ambitious fast track. 

Bonding Estimate Shows The Cat Fund 
Faces A Potential $14.5 Billion Shortfall 
By: Tom Crabb 

 

The Florida Hurricane Catastrophe Fund Advisory Council met 
on October 14, 2008, to approve updated bonding estimates and 
discuss the reopening of claims submitted to the Cat Fund by 
insurers.  While the Cat Fund has significant cash on hand, it 
also faces more potentially unfunded liability than it has in the 
past.  The Cat Fund’s single season maximum loss reimburse-
ment obligation is $27.8 billion (a loss level expected once every 
56 years).  The Fund currently has a $2.8 billion balance and 
$7.5 billion in pre-event liquidity resources, including the $4.0 
billion put option (for TICL layer losses) purchased from Berk-
shire Hathaway before the start of the hurricane season.  The 
Cat Fund’s current underwriting advisors – Citigroup, Goldman 
Sachs, and JP Morgan – project the Cat Fund’s post-event bor-
rowing capacity at a maximum $3.0 billion (and possibly less) 
over the next 12 months.  This leads to a total potential shortfall 

of $14.5 billion.  With six weeks left in hurricane season, it ap-
pears that the Cat Fund has no plans to purchase reinsurance of 
its own or pursue additional pre-event funding. 
 
The other main item on the Council’s agenda was a discussion of 
reopened claims.  Insurers are having a significant number of 
claims reopened due to the involvement of public adjusters, es-
pecially claims from damage caused by Hurricane Wilma, and 
therefore insurers are continuing to file reimbursement claims 
with the Cat Fund from those storms.  There were no conclu-
sions other than that this is a comprehensive problem extending 
throughout the industry.  Aggressive marketing by public adjust-
ers and companies’ inability to constantly maintain qualified and 
trained catastrophe adjusters were cited as two potential causes 
for the reopening of claims, but they are not the sole rea-
sons.  The Council is going to monitor audits currently ongoing 
at Citizens Property Insurance Corporation related to this same 
issue and continue to work on this issue to determine whether 
the Cat Fund can take additional steps to reduce the number of 
reopened claims. 

Public Model - Cont. from Page 1 
 
The modeling fee will apply per run, and therefore current 
plans do not allow insurers to license the model for unlim-
ited use.  In addition, model outputs will include average 
annual losses across a variety of categories such as county, 
zip code, type or construction and others.  The model can 
be run with and without demand surge.  However, the 

model cannot currently be used for producing PML esti-
mates. 
 
Payment for using the model will be made to Florida  
International University, not the Office of Insurance  
Regulation. The process for remitting payment remains 
under development. 
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STOLI - Cont. from Page 1 
 

The NAIC model act imposes a five-year ban on the sale of life 
insurance policies, which many in the life settlement industry 
view as an attack on legitimate life settlements in which the poli-
cies were not originally obtained for the sole purpose of being 
sold.   
 
Although most in the life settlement industry oppose STOLI 
transactions, many said that some legislation purportedly di-
rected at STOLI is much too broad.  “It’s not about STOLI; it’s 
about life settlements,” Buerger said.  “It’s regrettable because 
we’re here to stay.” 
 
The life insurance industry, which strongly opposes STOLI and 
some other types of life settlements, came in for much criticism 
at the conference.  But State Rep. Robert P. Damron of  
Kentucky told the group that the life settlement industry should 
welcome reasonable regulation. “If you don’t have regulation, 
the carriers will run you out of business,” he said.  “You are a 
problem for them.” 
 
Terlizzi predicted an increase in lawsuits from life insurance 
carriers seeking to rescind policies.  “Litigation is a weapon of 
choice,” he said.  
 
A regulator from the New York State Department of Insurance 
and a legislator from California discussed the different ap-
proaches taken by those states to life settlement regulation in 
2008.  The New York bill was unsuccessful; the California bill 
was vetoed by the Governor.  “We believe our bill is a balancing 
act,” said Kermitt Brooks, first deputy superintendent of the 
New York State Insurance Department.  “It is not our intention 
to overly burden or impede the rights of the policyholder from 
selling his or her policy.  [But] what we care about is privacy.” 
Among the concerns expressed by life settlement providers 
about the New York legislation is the inability of players in the 

secondary and tertiary life settlements market to obtain informa-
tion about the insureds.  Without information about individuals’ 
health status, financing entities and investors do not have enough 
information about life expectancy to make informed decisions, 
several audience members said. But Brooks countered that “[n]o 
one should bargain their right to privacy.” 
 
The California bill, which was vetoed after the conference, was 
widely praised by many in attendance.  Among the goals of the 
bill were “to legitimize the life settlement industry,” said Califor-
nia Sen. Michael Machado. The California bill represented a 
compromise between the life settlement and life insurance indus-
tries, and Machado incorrectly predicted that the Governor 
would sign it. 
 
In addition to addressing STOLI, life settlement legislation in 
most states includes a variety of consumer protection measures, 
such as longer right-of-rescission periods, codification of the bro-
ker’s duty of loyalty, protection of personal and medical informa-
tion, and broker disclosure requirements, Terlizzi said.  
 
Other topics of discussion at the conference included the differ-
ent types of life settlement products reaching the market.  So-
called “synthetic” life settlements provide for an investment 
based on the performance of a pool of life insurance policies 
without an actual transfer of the ownership. They are increasingly 
popular with institutional and international investors, according 
to some speakers.  The increased popularity of such products 
has been fueled by the credit crunch and skittish investors who 
will not invest in the “physical market,” several speakers said. 
 
Other industry issues raised were an increase in the sale of small 
face amount policies, which are generally defined as between 
$250,000 and $2 million; changes in mortality tables by a major 
life expectancy underwriter, which has caused havoc in the mar-
ket; and increased European interest in the U.S. life settlements 
market.           

Financial Services Commission  
Approves Rules for Publication 
By:  David Yon 

 

At the October 14, 2008 Florida Cabinet Meeting, the Financial 
Services Commission approved the following rules for publica-
tion: 

Proposed Rule 69O-137.001 - Annual and Quarterly Reporting 
Requirements 

Proposed Rule 69O-138.001 - NAIC Financial Condition  
Examiners Handbook  

Proposed Rules 69O-157.302,.303,.304 - Long Term Care, 
Rates 

Proposed Rule 69O-197.006; Insurance Administrator Annual 
Report Form 

 

Please contact any member of our insurance team for  
additional information on any of these rules. 
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Proposed Viator Disclosure Rule  
Declared Invalid 
By: Tom Crabb 

 

The OIR’s proposed “complete reconciliation” to Florida via-
tors by settlement providers will have to wait for statutory au-
thority from the Florida Legislature.  On September 12, 2008, 
Administrative Law Judge Carolyn Holifield struck down pro-
posed rule 69O-204.101 “Disclosures to Viator of Disburse-
ment” by declaring it an invalid exercise of delegated legislative 
authority.  The proposed rule was challenged by the Life Insur-
ance Settlement Association.  As has been discussed in prior 
issues of the Florida Insurance Report, the proposed rule 
would have required viatical settlement providers to give to via-
tors the name of each viatical settlement broker compensated in 
the transaction as well as the amount of each broker’s compen-
sation.  The rule would also have required a “complete recon-

ciliation” of the gross offer by the provider to the net amount to 
be received by the viator.  The OIR’s concern centers around 
transactions where large commissions are paid to certain settle-
ment brokers and other intermediaries without the knowledge 
of the viator.  The rule would have ensured a complete “top 
down” accounting of the funds involved in the settlement trans-
action and disclosure to viators of that accounting.  However, 
ALJ Holifield concluded that the Florida Insurance Code sim-
ply does not give the OIR the authority to impose such exten-
sive disclosure obligations on viatical settlement provid-
ers.  While the Code requires certain disclosures by settlement 
brokers as well as by settlement providers when there is no bro-
ker, there is no statutory authority for a rule imposing the 
“complete reconciliation” the OIR sought.  For a copy of ALJ 
Holifield’s Final Order in this case or any other information 
about the regulation of the viatical settlement industry in  
Florida, please call Tom Crabb. 

Private Passenger Auto Rates 
By:  David Yon 
 
OIR is proposing a rule pertaining to no-fault accidents.  Rule 
69O-175.008 is entitled Unfair Discrimination in Private Pas-
senger Motor Vehicle Insurance Rates - Based on History of 
Accidents, and would prohibit auto insurance surcharges for 
no-fault accidents.  
 
A workshop has been scheduled for November 18, 2008 at 
11:00 a.m. in conference room 116, Larson Building.  
 
The rule is intended to implement section 626.9541(1)(o)3.a. 
of the Florida Unfair Trade Practices Act that states 
“Imposing or requesting an additional premium for a policy 
of motor vehicle liability, personal injury protection, medical 
payment, or collision insurance or any combination thereof 
or refusing to renew the policy solely because the insured was 
involved in a motor vehicle accident unless the insurer's file 
contains information from which the insurer in good faith 
determines that the insured was substantially at fault in the 
accident.” 

Exams by Non-Employees 
By:  David Yon 
 

With examinations seemingly becoming a greater focus of 
regulatory oversight, OIR is moving forward with changes to 
Rule 69O-138.005(4) which implements the provisions of 
Section 624.316, Florida Statutes, authorizing OIR to retain 
outside experts to conduct part or all of an exam.  The 
changes were approved for publication by the Financial  
Services Commission on September 16, 2008.  The rule pro-
vides that OIR may hire an independent Certified Public 
Accountant, an actuary, or a reinsurance specialist, an invest-
ment specialist, information technology specialist, reinsurance 
specialist or any combination of these individuals, as the par-
ticular circumstances of the examination require.  It also sets 
out the minimum requirements each of these specialists must 
possess to qualify for hire.   
 

A public hearing is scheduled for November 12, 2008 in  
Tallahassee, FL assuming that one is requested by the  
October 24, 2008 deadline. 
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Date & Time Location Topic 

October 21, 2008 @ 9:30 a.m. Room 142 Larson Building 

Tallahassee, FL 

Pre-licensing Courses/Education Database - 
Rule Ch. 69B-211 - Rule development 
workshop 

October 27, 2008 @ 9:30 a.m. Room 116 Larson Building 

Tallahassee, FL  

Use of Credit Reports and Credit Scores by 
Insurers - Rules 69O-125.005 and 125.006 
Rule development workshop 

October 28, 2008 @ 9:00 a.m. Cabinet Meeting Room, Lower Level 

Tallahassee, FL 

Debt Cancellation - Rule Ch. 69U-100 - 
Final Public Hearing before Financial  
Services Commission 

October 29, 2008 @ 1:30 p.m. Room 116 Larson Building 

Tallahassee, FL 

Viatical Settlement Providers - Rules 69O-
204.010, 204.020, 204.030, 204.040 and 
204.050 - Public Hearing 

November 4, 2008 @ 10:00 a.m. Room 104J Hartman Building 
2012 Capital Circle SE 
Tallahassee, FL 

Workers’ Compensation - Proof of Claim - 
Rule Ch. 69L-10 - Rule development work-
shop 

November 5, 2008 @ 9:30 a.m. Room 142 Larson Building 

Tallahassee, FL 

Determining Reserve Liabilities for Pre-
need Life Insurance - Rule 69O-164.010 - 
Public Hearing 

November 12, 2008 @ 9:30 a.m. Room 143 Larson Building 

Tallahassee, FL 

Exams by Non-employees - Rule 69O-
138.005 - Public Hearing 

November 16, 2008 @ 11:00 a.m. Room 116 Larson Building 

Tallahassee, FL 

Unfair Discrimination in Private Passenger 
Motor Vehicle Insurance Rates - Based on 
History of Accidents - Rule 69O-175.008 - 
Rule development workshop 

October 28, 2008 @ 9:00 a.m. Cabinet Meeting Room, Lower Level 

Tallahassee, FL 

Credit Life and Credit Disability - Rules 
69O-163.0075, .009, and .011 - Approval 
for Publication before Financial Services 
Commission 

October 28, 2008 @ 9:00 a.m. Cabinet Meeting Room, Lower Level 

Tallahassee, FL 

Small Group Underwriting - Rule 69O-
149.041 - Final Adoption before Financial 
Services Commission 

October 28, 2008 @ 9:00 a.m. Cabinet Meeting Room, Lower Level 

Tallahassee, FL 

Hurricane Loss Projection Model; Fee 
Schedule - Rule 69O-170.0144 - Final 
Adoption before Financial Services  
Commission 

Meetings, Rule Workshops and Public Hearings    Important    DATES! 
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Proposed Credit Scoring 
Rules Abandoned,  
Revised Versions Coming 
Soon 
By:  Tom Crabb 

 

Following a rule challenge that continued 
for over a year, the OIR has abandoned 
one set of proposed credit scoring rules 
but will soon propose another.  In June 
2007, the OIR through the Financial 
Services Commission proposed adminis-
trative rules related to the use of credit 
reports and credit scores and unfair dis-
crimination in the use of credit reports or 
credit scores by personal lines residential 
and motor vehicle insurers.  These pro-
posed rules would have required certain 
information to be submitted with rate 
filings, including a description of the 
credit scoring methodology, the effect of 
particular scores or ranges of scores on 
premiums and decisions whether to in-
sure, and the criteria determining when 
each reason will be given that may be 
cited to the consumer as the explanation 
for an adverse decision from the insurer 
based on information contained within a 
credit score or report.  In addition, the 
rules would have required insurers desir-
ing to make adverse decisions based on 
credit scores and reports to provide ap-
peals for applicants or insureds and peri-
odically review the credit history of con-
sumers adversely affected.  No credit 
scoring methodology could be used 
unless demonstrated to be a “valid pre-
dictor” of the insurance risk to be as-
sumed by the insurer.  A separate rule 
was intended to ensure that rates associ-
ated with the use of credit scores and 
reports are not unfairly discriminatory 
based on race, color, religion, marital 
status, age, gender, income, national ori-
gin, or place of residence.  Specifically, 
insurers were to demonstrate that certain 
subcategories of persons were not 
“disproportionately impacted” by the 

insurer’s credit scoring methodology. 
 
In August 2007, shortly after the initial 
publication of the proposed rules, an 
administrative challenge was filed by the 
Florida Insurance Council, American 
Insurance Association, Property Casualty 
Insurers Association of America, and 
National Association of Mutual Insur-
ance Companies, claiming numerous 
defects in both the substance of the rule 
and procedure by which it was pro-
posed.  Among other things, the petition-
ers contended that numerous provisions 
of the proposed rules were not author-
ized by statute.  For example, the pro-
posed rules would prohibit the use of 
credit scores and reports for hurricane 
insurance rates, require reporting by in-
surers showing no correlation of adverse 
decisions based on zip code, and notifica-
tion to adversely affected insureds of 
their right to review their credit 
scores.  The rule challenge also took 
issue with the proposed rule’s definitions 
of “unfairly discriminatory” and 
“disproportionate impact.”  The pro-
posed rules also required that insurers 
provide information about how they 
would treat certain repeated inquiries for 
home and auto financing not coded as 
such on the credit report or score. 
 
After over a year of litigation, on Septem-
ber 26, 2008 the OIR stipulated that it 
had no intention to adopt the proposed 
rules at issue in the case.  By that state-
ment, the proposed rules were effectively 
withdrawn by the OIR.  The OIR has, 
however, already filed notice of a rule 
development workshop to be held on 
October 27, 2008.  As of the date of pub-
lication of the Florida Insurance Report, 
a draft of the new proposed rules was not 
available.  We will make it available on 
our website, www.radeylaw.com, as soon 
as it becomes available.  The OIR has 
long opposed the use of credit scores and 
history by insurers for rating and under-

writing purposes and the new proposed 
rules will likely continue that trend.  For 
more information about this topic, please 
contact myself or any member of our 
Insurance Team. 

Credit Scoring - No 
Longer a Public  
Records Exemption 
By:  David Yon 

The Office of Insurance Regulation is-
sued Informational memo OIR-08-9M 
reminding insurers that the public re-
cords exemption for credit scoring meth-
odologies is no longer effective as of Oc-
tober 2, 2008.   The memo states that 
“Section 626.97411, Florida Statutes, had 
provided for the confidentiality of credit 
scoring methodologies and related data 
and information that qualified as a trade 
secret as defined in Section 688.002, 
Florida Statutes.  Section 626.97411, 
Florida Statutes, had also provided that 
such information was exempt from the 
provisions of Florida's public records 
law.”  
 
The memo goes on to conclude that any 
credit scoring methodologies and any 
related data and information filed with 
the Office of Insurance Regulation on or 
after October 2, 2008 will no longer be 
considered exempt from the public re-
cords act and will be considered  
public.  It appears that OIR reads the 
repeal of section 626.97411 to preclude 
an insurer from asserting its credit scor-
ing methodologies are trade secrets pur-
suant to section 688.002 and therefore 
still entitled to confidentiality.  One could 
also argue, we believe, that materials that 
are in fact trade secret and marked so 
under new section 624.4213, Florida 
Statutes, should remain confidential pro-
vided an insurer complies with that provi-
sion.  
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McCarty Makes the Case for State 
Regulation 
By:  Travis Miller 

 

Recent concerns in the financial markets, including those affect-
ing AIG, have intensified debate over the relative merits and 
drawbacks of state-based insurance regulation or federal regula-
tion.  Florida Commissioner Kevin McCarty quickly added his 
thoughts to the discussion, noting his opinion that insurance 
regulation has been successful at the state level and should re-
main as a state regulatory function. 
 
“I am very concerned and deeply troubled by U.S. Treasury 
Secretary Henry Paulson’s comments . . . as well as by com-
ments from various trade associations suggesting that the current 
AIG saga reinforces the need for a federal office to regulate in-
surance companies.  
 
“Mr. Paulson has done a heroic job of stabilizing the financial 
markets in recent weeks; however, the facts of the matter regard-
ing the AIG crisis clearly highlight that the state-based system of 
insurance regulation employed in the United States has actually 
worked in this case – as it has in the past and will in the future – 
to lessen the systemic impact of financial distress in the world 
financial markets. 
 
“In fact, despite the staggering $85 billion price tag for the AIG 
bailout, the current plan put in place by Treasury would never 
have worked at all had it not been for the fact that the state-based 
system of insurance regulation ensured that the insurance operat-
ing companies at the very core of AIG’s operations – not its cur-
rent problems – were solvent and financially strong entities, fully 
capable of paying policyholder claims. As such, these operating 
companies have significant market value, as ongoing concerns, 
when they are sold to repay the Treasury investment. Without 
the diligent oversight of state insurance regulators, the bailout 
price tag would have been much, much higher. 
 
McCarty echoed the sentiments of an NAIC release pointing 
out: 

•       American International Group Inc. is a financial holding 
company that owns 71 U.S.-based insurance entities. Those enti-
ties all are financially sound and fully able to pay claims pre-
sented by policyholders and claimants.  

•       The problems that arose occurred as a result of business 
decisions made by a non-insurance part of this massive conglom-
erate; these entities were regulated either by a U.S. federal regu-
lator, the Office of Thrift Supervision, for the U.S. financial 

holding company, or by an “integrated financial regulator,” in the 
case of the non-U.S. entity. Simply put, the non-insurance enti-
ties wrote more risk than they could fund when the financial 
markets soured over the last year. The insurance companies 
were not involved in these business decisions; and, as a result of 
this important difference, the assets of the insurance companies 
– under the supervision of state insurance regulators – remain 
intact and almost completely unaffected.  

•       Even throughout the AIG financial holding company’s 
liquidity crisis, consumers remained protected by state insurance 
regulatory rules that prevented the parent company from simply 
raiding capital from its profitable and well-capitalized insurance 
subsidiaries.  

“Undoubtedly, careful study of what went wrong and how to 
prevent it from happening again will continue for decades. A 
critical review exercise must be undertaken with dispassionate 
objectivity.  
 
“Currently there is a sentiment developing that an approach that 
views all parts of these complicated firms as one single entity with 
a common source of capital would be preferred to the current 
system of functional regulation.  
 
“Notice, though, that under the proposed system, the hundreds 
of thousands of policyholders who rely on AIG insurance com-
panies would have been at significant risk as all of the insurance 
assets would have been co-mingled to pay for the damage cre-
ated by the non-insurance entities.  
 
“With clear objectivity, the study of the current AIG crisis will, I 
am sure, demonstrate that the state-based system of insurance 
regulation provides for a framework in which insurance compa-
nies operate in a financially prudent manner and in which policy-
holders can rely on the promises made in the insurance contracts 
they buy.   
 
“The needs, demographics and business environments of each 
state are different. That is, insurance is largely a local market as it 
pertains to policyholders and the promises they purchase.  
 
Being able to closely watch and understand the unique character-
istics in each state is why the regulation of insurance companies 
should remain where it is; residing in a competent state-based 
system that is continually evolving and modernizing to reflect 
changing conditions.” 
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OIR Advises Courts 
Forms Approval Should 
Not Be Required for  
Surplus Lines 
By: Travis Miller 

 

In earlier editions of the Florida Insurance 
Report, we have summarized the Essex 
and CNL Hotels cases finding that surplus 
lines products are not exempt from the 
entirety of Chapter 627 of the insurance 
code, and raising the possibility that surplus 
lines forms should be filed for ap-
proval.  The Florida Office of Insurance 
Regulation recently filed an amicus brief 
supporting a request for panel rehearing in 
the CNL Hotels case, and has filed a simi-
lar affidavit in a case involving surplus lines 
issues pending in St. Johns County, Flor-
ida.  The OIR argues that it “does not now, 
nor has it ever” required surplus lines in-
surers to submit forms for review and ap-
proval under Section 627.410.  The OIR 
further asserts this year’s Essex opinion 
does not require a conclusion that Section 

627.410 requires approval of surplus lines 
forms.  
The OIR points to several provisions of  
Florida’s Surplus Lines Law that would 
create statutory contradictions if Section 
627.410 were to apply.  For example, the 
Surplus Lines Law states that surplus lines 
forms cannot be more favorable than those 
prevailing in the admitted market.  The 
OIR and insurers could not comply with 
this requirement if the OIR were to apply 
the review criteria of Section 627.410 to 
both surplus lines and admitted poli-
cies.  Further, certain responsibilities tradi-
tional borne by admitted insurers are as-
signed to surplus lines agents and the Flor-
ida Surplus Lines Service Office for sur-
plus lines policies, again suggesting that the 
legislature could not have meant for  
Section 627.410 to apply to surplus 
lines.  Finally, the OIR suggests that apply-
ing Section 627.410 to surplus lines poli-
cies would create staffing burdens beyond 
existing resources. 

OIR Disapproves NCCI Rate Filing/Consumer Advocate 
Comes Out Swinging 
By:  David Yon and Tom Crabb 

 

On October 15, the OIR disapproved the NCCI’s workers’ compensation rate filing that 
had sought an overall decrease of 14.1 percent.  Commissioner McCarty ordered the NCCI 
to make an amended filing for an 18.6 percent decrease.  This reduction will provide a sav-
ings of over $610 million to Florida employers.  Since the 
Legislature passed work- ers’ compensation reforms in 
2003, average rates have decreased more than 60 per-
cent.  The 18.6 percent decrease is the largest on record 
for Florida and, post- reform, Florida has dropped 
out of the Top 10 high- est states for rates.  The Con-
sumer Advocate took a more aggressive tone.  Saying 
the NCCI was a “cartel” formed to limit price competi-
tion, consumer advocate actuary Steven Alexander said 
NCCI should be proposing a decrease of 34.6% in its filing.  The Consumer Advocate him-
self, Terry Butler, stated it was his intention to pursue legislation that would remove the 
council from its ratemaking role in Florida. 


